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Appellant,

vs.

United States of America,

Appellee.

REPLY BRIEF OF APPELLANT.

Appellee's brief contains no answer whatsoever to

Point I-A of appellant's brief, pages 8 to 12, inclusive

thereof. Indeed, there can be no dispute about the ele-

mentary rule that the surety cannot be held beyond the

penalty of its bond. Appellant cited several cases, not

exhausting the law by any means, but sufficient to show

that this rule has been universally applied by all authori-

ties from the United States Supreme Court down. With

this fundamental rule as the basis of our consideration,

let us turn then to appellee's argument (Br. 8), which

appears to be addressed entirely to Point I-B of appel-

lant's brief, pages 12 to 14, inclusive thereof.
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Appellee cites only two cases, United States v. Rigali,

90 Fed. (2d) 929, and United States v. Wagner, 93

Fed. (2d) 77, neither one of which is in point, as we

stated in our opening brief, for the reason that neither

one involves the fundamental proposition now before the

court, that the surety cannot be held beyond the penal

sum of its bond. All that the Rigali case holds is that,

after the breach of the condition of the bond by the tax-

payer in failing to pay the amount of tax, plus accrued

interest, at the expiration of the extension period, both

the taxpayer and the surety are liable for the tax rate

of interest provided in the statute, to-wit: one per cent

per month. We do not seek to reopen that question on

this appeal. We are not arguing that proposition at all.

The rate of interest to be assessed upon breach of

the condition of the bond is an entirely separate and

distinct proposition from the aggregate amount of lia-

bility for which the taxpayer and the surety can be held.

The respective positions of the taxpayer and the surety

are identical as to the rate of interest, but they are

entirely different as to the aggregate amount of liability.

The taxpayer is liable for the principal amount of the

tax, plus the statutory rate of interest, indefinitely, until

the obHgation is satisfied. The surety is liable for the

principal amount of the tax, plus the statutory rate of

interest but only until the face amount of the bond is

reached. If this be not so, then we repeat what we said

in the opening brief, the penal amount of the bond is

utterly meaningless. There would be no reason to put

a face amount in the bond at all.
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Appellee's only attempt to answer this obvious propo-

sition consists of the following statements, at the bottom

of page 10 of its brief:

"The penal sum stated in this bond is not mean-

ingless. The very terms of the bond read in con-

nection with the statute under which it is issued

clearly show that the penal sum refers only to the

limit of the liability when the bond is breached and

has no reference to the amount of interest to be

assessed at the penal rate for failure to pay at the

date of the expiration period." (They probably in-

tended to say, ".
. . the expiration of the exteU'-

sion period.")

With due respect, we say frankly that we are utterly

unable to understand what these statements mean, and we

submit that there is utterly no foundation for them. We
can examine these statements only by taking them apart.

Appellee says: "* * * the penal sum refers only

to the limit of the liability when the bond is breached

* * *." The bond was breached on February 15, 1932,

the expiration of the extension period, by the failure of

the taxpayer to pay the principal sum of the tax, plus

accrued interest. This principal was $30,115.11. The

accrued interest was $3,752.34. The total was $33,867.45.

The penal sum of the bond was $36,390.00, or $2,522.55

more than the maximum liability for principal and inter-

est, when the bond was breached. Under appellee's state-

ment, what was the $2,522.55 for if "the penal sum refers

only to the limit of liability when the bond is breached?"



Another part of appellee's strange statement is "* * *

that the penal sum * * * j^^g j^q reference to the

amount of interest to be assessed at the penal rate for

failure to pay at the date of the expiration period

* * *." Again we ask,—what does the $2,522.55 refer

to? What was it for? It could not possibly have been

included in the face amount of the bond to cover any-

thing whatsoever except interest that accrued after the

breach of the bond.

The Kigali case establishes that that interest accrues

against the bond at the rate of 1% per month. It does

not hold, and no case holds, that such a penal rate of

interest continues to accrue after the face amount of

the bond has been reached.

As stated in our opening brief, the Commissioner of

Internal Revenue had the authority to fix the amount

of the bond and he evidently anticipated that the addi-

tional sum of $2,522.55 would be entirely adequate to

cover all interest that would accrue during such period of

time as he might require to enforce payment of the

obligation, if the oblig"ation were breached on February

15, 1932. He could have required twice that amount,

or four times that amount. Since he was vested with

the authority to establish the amount his determination

thereof is now binding upon appellee, and the figure of

$36,390.00 established by the Commissioner now marks

the limit of the surety's liability for the obligation of

the taxpayer guaranteed by the bond.
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Appellee's brief contains not only no answer, but not

even the slightest reference to the further fundamental

proposition set forth on page 13 of appellant's brief, that

the obligation of the surety on the bond is entirely sep-

arate and distinct from the tax liability of the principal.

Our whole contention, that, after the tax liabiHty ex-

hausts the face amount of the bond, the surety is not

liable for anything more until demand is made upon it,

and then it is liable only for the legal rate of interest,

remains wholly and completely unanswered.

We respectfully submit that appellee's answer to our

Point I-C, page 15 of appellant's brief, misses the point

entirely. This is best illustrated by appellee's own quo-

tation appearing on page 13 of its brief, from the case

of United States v. Hunsicker, 298 Fed. 278 which, in

turn, quotes Howard v. United States, 184 U. S. 676:

''that where a judgment debtor pays the amount of

the judgment to the clerk, the clerk receives it as

a court officer, making his bond responsible for its

misappropriation, as unquestionably in the instant

case, the appellees having paid their money in satis-

faction of the decrees to the clerk the 1 per cent

commission becomes taxable. By whom shall it be

paid? Certainly not by the plaintiff, who is entitled

to receive the full amount recovered in his jvidgment

and such taxable costs as the statute allows him. If

he was required to pay the 1 per cent commission

out of his recovery, the amount of such recovery

woidd he reduced exactly 1 per cent, and this is

not to be conceived to have been the intention of

Congress * * *." (ItaHcs ours.)



In the first place appellant did not pay this money into

the registry of the court in satisfaction of any judg-

ment, or any decree. Appellant had made repeated offers

of compromise, each time with encouragement from some

government official that the offer would be accepted, only

to be advised, after several months' delay, of its rejection.

Concurrently the Government was making insistent de-

mand for a highly penal rate of interest, 1 per cent per

month, which was recognized by the Government itself

as being inequitable and unjust when Congress amended

the statute on April 30, 1935, to reduce the rate to 6

per cent per annum. Under these circumstances appel-

lant was forced to do something to stop further accrual

of interest and consequently supported an offer of settle-

ment with an actual payment of cash into the court where

it had been sued.

In the second place, and this is the determining factor

on this point, the quotation above shows that the court's

ruling was based upon the proposition that the prevailing-

plaintiff should not be penalized by having the 1 per

cent registry fee deducted from its recovery. The statute,

28 U. S. C. A. 548, provides expressly that when the

United States is the party involved, it shall not be re-

quired to pay the registry fee. Consequently in the case

at bar, under the express direction of the statute, the

clerk of the lower court must pay the entire amount de-

posited by appellant over to appellee, without the 1 per

cent deduction. The reason for the rule is entirely absent

here. Appellee as the judgment creditor, does not suffer
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the deduction of one penny from the amount of its

recovery.

Such registry fee can be recovered from the losing

party only when it is taxable as costs. The very object

of a payment into court by a defendant of the full amount

due from such defendant is to stop the accrual of any

additional costs, or interest. This is so for the obvious

reason that there is nothing further to litigate. The

plaintiff need only go in and get its money which, in

this instance as above pointed out, is not subject to the

1 per cent fee because the party getting the money is

the United States.

We cannot refrain from observing in passing, that

the Government's attitude in this case indicates that it

is not satisfied even with a full pound of flesh.

Respectfully submitted,

Joe Crider, Jr.,

Clarence B. Runkle,

Attorneys for Appellant, Massaehiisetts Bonding and

Insurance Company.




